T 11D

BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNIA

In the Matter of the sppeal of%
BARTHOLOVAE O L CORPORATI ON )

Appear ances:

For Appellant: Earl Kkillion, Attorney; A. F. Spatzier,
Certified Public Accountant

For Respondent: James J. Arditto, Franchi se Tax Counsel .

OPL NI ON
This is an appealunder Section 25 of the Bank and Cowp oration
Franchise Tax Act (Chapter 13, Statutes of 1929, as amended
fromthe action of' the Franchi se Tax Commissioner jn overruling
the protest of Bnrtholomae Q| Corporation againsta Pronosed
assessment of additional tax unggé sai d Act of $3,318.13 for the
taxabl e year ended Decenber 31, 1939, based upon incone of the
conpany for the year ended Decenber 31, 1938.

“Appellant is a California corporation engaged in the operation
of oil wells in California and in gold n1n|8g operations in the
Territory of Alaska. For the income year 1938, it suffered a

| oss of "some $90,000 fromtransactions carried on in the Fairbanks
area of Alaska, which is in the fourth judicial division of the
Territory of Alaska. Appellant allocated this loss to California
and claims that its action in so doing was authorized by Section

10 of the Bank and Corporation Franchise Tax Act,

1939*, providing that:

"Income from business carried on partly within and
partly without the State shall be allocated in such a
manner as is fairly calculated to apportion such income
anong the states or countries in which such business is
conducted. Income attributable to isolated or occasiona
transactions in states or countries in which the taxpayer
IS not doing business shall be allocated to the state In
which The Taxpayer has its principal place of business or
comrer ci al domicil..." (enphasis added)

*The 1939 Anendment is applicable in the conputation of the tax
for the year 1939, even though measured by income for the year 1938
The anmendment was made by vhapter 1050, Statutes of 1939, Section 2
of which provides; "This Act.,. shall Dbe gfplled in the conputation
o[ taxes accruing subsequent to December 31, 1938." ~Under Section
{7) of " the Bank and Corporation Franchise fax Act the tax "accrues
on the first day of the taxable vyear,
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A ﬁﬁpelLant was admttedly doing business in the second
judi cial division of Alaska, ItS contéention cannot prevail unless,
contrary to Respondent's position, the different judicial divi-
sions of the Territory of Alaska are "states*' or "countries"
within the neaning of” Section 10.

~ The four judicial. divisions are created by Act of Congress,
whi ch preyides:

"There is established a district court for the Territory of
Al aska... The Court shall consist of four divisions, which
shall also be recording divisions..." (48 U.3.C.A.Sec. 101,
41 Stats. 1203)

~ These divisions have been judicially held not to be subdjvi-
sions of the Territory of Al aska, but ‘nerely divieions of the
district court for the Territory of Alaska. Thus, in United
States v. Hoyt, 7 Alaska 276, the Court observed:

"It will be noted (referring to Sec. 363, Comil ed
Laws of Al aska, p. 249, establishing a district court)
t hat the.Terr|t0r¥ I's not subdivided into divisions, but
that it is the Court that consists of four divisjions,-
which are also recording divisions." (enphasis added)

~ The Court in this case held that a change' of venue from one
division to another was properly ordered, notw thstanding the
rovisions of the Sixth Amendnment to the United States Constitu-
ion, safeguarding to the accused, in a crimnal prosecution, the
right to a speedy and public trial, by an inpartial jury "of the
State and district wherein the crime shall have been conmtted..."
The Court concluded that *'district" as used in the Sixth Arendnent
means. the entire Territory of Alaska in which there is onlyone
district; the Court, however, consisting of four divisions.

In Spicer, The Constitutional Status and Governnent of
A{ﬁfka (Johns Hopkins UNi Versity Studies, Vol. 45), the author
states:

, "A though Alaska. ..is divided into four judicial divi-
sions, with an established district court in each, the
jurisdiction of each court extends over the entire Territory
of alaska." See United States v, Jerry Bpyv 6 Al aska 72
holding that a grand jury in any dTVT§T%ﬁfmay i ndict a person
for a crime conmtted anywhere in the Territory.

It is significant to note that jurisdiction of each division
of the Court extends over the entire Territory, and is not limted
to a particular division, conparable to our state courts, whose
*UflSdlCthﬂ is limted to the particular state in which the court

unctions. It is true that the judicial divisions are used for
certain ?urposes otper than as divisions of the district court

for the Territory of Alaska. . Thus they are used, conparably to
our Senate and senbly rlSIIJJLPS., foryt he purpose o?p el ec_t){ ng

represent at i_Ves tot hé Territorial Leg| slature, but there is no
county organization in Al aska. ’
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"For the purpose of electing these representatives (to
the Territorial Legislature) no political divisions, other
than the four judicial divisions, have been established by
law in Al aska. =~ Thus the eight senators and sixteen repre-
sentatives of the Alaskan legislative assenbly are elected
at large fromthe four judicral divisions, all necessjty
for County or?anlzatlon being in this way avoided." Spicer,
Constitutional Status and Governnent of "Al aska, supra.

"There iS no county in the Territory of Al aska, never
has been any such organi zation, and the “only organization
that there 1s are the recordin dIVISIEPS mglgp t he varhgus
courts are authorized to establish,” United States v. Hoyt,
supra.  See 48 U.S.C A Secs. 68 and 63, providing for the
sel ection of the nenbers of the Al aska Senate and House of
Represent ati ves.

The follow ng quotation from

: | : : i
eﬁgka, 1941, issued by the Alaska Planning Council, is pertinent

~"Limted Ie%leative power is vested in the Legislature
consisting of a House and Senate...There is no County form
of government. The Territory is divided into four divisions,
regardl ess of population...

- "The District Court of the United States for Al aska
consists of four divisions, each of which has a full quota
of officials _and operates substantially as a separate or
i ndependent Court.  The, jurisdiction of each division, how
ever, extends throughout the Territory..

"The j udiciary functions under both Federal and Terri-
torial statutes, having equal authority under both. There is
no system of Territorial courts. Minicipal courts are estab-

lished in incorporated towns, havin? jurisdiction only Over
cases arising from violations of city ordinances."

.. As already noted, the judicial divisions are also recording
divisions and are used in connection wth the election of nenbers

of the Territorial Legislature, Certajnly this fact does not
warrant regarding them as "states" or “countries;"  Appellant,
however, urges that because foreign corporations

"are required to qualify in each judicial district places
each judicial division insofar as doing business is con-
cerned in the same position as the forty-eight states of
the United States, even though the Territory as a whole

cones. under the same | aws rul??.and re%ulation&, de al so
admi ni strative and executive officers such as one AtTorney

Ceneral for the Territory and one Governor, etc. ..."
(P.2, Appellant's Cosing Brief)

Wth this we cannot agree. |t is true that

. "No Corporation .. grganized under the Jaws of  th
Uni t ed Stategi or the laws ofgany tate or &errltory of tﬁe
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United States other than the TerritorY of Al aska, or.

the laws of any foreign country, shall do or engage IN
-business within the Territory of A aska wthout first
having filed in the Ofice of the Auditor of the Territory
of Alaska and in the Office of the Cerk of the District
Court for the judicial division wherein it intends to do
or engage in business, the follow ng papers, viz.:

"(a) A duly authenticated copy of the Charter or
articles of |ncorPorat|on of such corporation
or conpany, and of any amendnents thereto . .."

Sec. 931, Compiled Laws of Alaska, 1933, as anended by
apter 89, Alaska Session Laws, 1935, page 185.)

It should be noted that the papers required to be filed in
each judicial division are also required to q% filed.in the C*flce
of the Auditor of the Territory of Al aska. e requirement o
filing in each judicial division aggears to us conparable to the
requi renent of Section 405 of the Civil Code requiring of foreign
cprﬁoratlons the filing of copies of articles of incorporation

with the county clerk of the county in which the pr|nC|PaI office
of the corporation is located, and in which the corporation owns
real property. In both Alaska and California, the foreign corpo-

ration must file with the proper official of the Territory or
State, as the case may be.

~ . W think enough has been said to show that the judicia
di vi sions of Alaska are not "states" or "countries" within the

gE?ning of Section 10 of the Bank and Corporation Franchise Tax

Ve conclude, therefore, that pel lant was doin% busi ness
r

in the state or country, i.e., Aaska, in which the transactions
resulting in the [oss were carried on.

, It follows that the action of Respondent was correct, regard-
| ess of whether or not the transactions resulting in the |oss were

"isolated and occasional™ and it becomes unnecessary for us to
pass upon this point.

. Ve are of the opinion, accordingly, that the action of the
Commi ssioner in overr%l|ng t he ApPeI?gnY’s protes?'gbéfﬁst tke

Proposed assessnent of additional tax in the amount of ¢3,318.13
or the taxable year ended Decenber 31, 1939, should be sustained.

. e e oman

_Pursuant to the views eXpressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

| T 1S HEREBY ORDERED, ADJUDGED anp DECREED that the action

of Honorabl e Chas. J. HMcColgan i X Conmi ssione*s in
overruling the protest Qf;B§rth0rB%%%hC§? Egrpé¥htlgﬁ {66%55 pr o-
posed assessment of additional tax in the anount of §3 318.13 for

the taxable year ended December 31, 1939, based upon the incone
92



Appeal Of Bartholomae Q1 Corporation

of the corporation for the year ended December 31, 1938, pursuant
to Chapter 13, Statutes of 1929, as amended, be and the same is
hereby affirned.

Done at Sacranento, California, this 15th day of July, 1943,
by the State Board of Equalization.

R E Collins, Chairman
J. H wuinn, Menber
George R Reilly, Menber

ATTEST: Dixwell L. Pierce, Secretary
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